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Court of Appeals ot the District of Columbia 


No. 4868. 


Sidney F. Taliaferro, Proctor L. Dougherty and William 
B. Ladue, Commissioners &e., et al., Appellants, 


vs. 


The Railway Terminal Warehouse Co., a Corporation. 


a Supreme Court of the District of Columbia 

i 

Equity No. 47204. j 

The Railway Terminal Warehouse Co., a Corporation, 

Plaintiff, 

vs. 

Sidney F. Taliaferro, Proctor L. Dougherty and William 
B. Ladue, Commissioners of the District of Columbia, 
and The District of Columbia, a Municipal Corporation, 
Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court od the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the above-entitled 
cause, to-wit: 


1—4868a 
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1 In the Supreme Court of the District of Columbia, 

Sitting in Equity. 

Equity No. 47204. 

The Railway Terminal Warehouse Co., a Corporation, 

Plaintiff, 

vs. 

Sidney F. Taliaferro, Proctor L. Dougherty and William 
B. Ladue, Commissioners of the District of Columbia, 
and The District of Columbia, a municipal Corporation, 
Defendants. 

Bill to Cancel Tax Assessments. 

Filed July 12, 1927. 

Now comes the plaintiff, The American Terminal Ware¬ 
house Company, a corporation, and respectfully represents 
to the Court: 

1. That it is a corporation doing business in the District 
of Columbia, and holding title to real estate therein and 
brings this suit in its own right. 

2. The defendants, Sidney F. Taliaferro, Proctor L. 
Dougherty and William B. Ladue are citizens of the United 
States, resident in the District of Columbia, are Commis¬ 
sioners of said District, and are sued as such Commission¬ 
ers, and the defendant District of Columbia is a municipal 
corporation and is sued in its own right. 

3. The plaintiff is the owner in its sole right of certain 
lots situated on and adjacent to Rhode Island Avenue, 
Northeast, in the District of Columbia. Among the pieces 
of real estate so owned and held by it at this time and 
owned by it in the year 1920, are certain pieces or parcels 
of land described or designated for purposes of assessment 
of taxation as Parcel 131/41 abutting 100 feet on Rhode 

Island Avenue and running thence to a depth on the 

2 east line of 113.40 feet and on the west line by a 
depth of 186.64 feet to the tracks of a branch of the 

Baltimore and Ohio Railroad, the same containing 13,783 
square feet. Another of said parcels of real estate so 
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owned and held of record title by plaintiff is Parjcel 131/61 
abutting 95.59 feet on Fifth Street, Northeast, between 
Rhode Island Avenue and W Street, to a depth dn one line 
of 43.06 and on the other line to a point of less than one 
inch, the rear line of said lot having a distance! of 104.84 
feet and the whole containing 2,058.05 feet. 

4. For many years prior to the paving with asphalt and 
curbing as hereinafter set forth, a roadway extended along 
the line of what is now Rhode Island Avenue, Northeast, 
and another roadway along the line of plaintiff’s aforesaid 
real estate on Fifth Street, Northeast. The roadway of 
Rhode Island Avenue was the main highway between the 
cities of Washing-ton in the District of Columbia and Balti¬ 
more in the State of Maryland, and each of said roadways 
was surfaced with macadam and afforded to owners of real 
estate excellent highway facilities for their said real estate. 

5. The parcels of land aforesaid of your petitioner and 
any and all other parcels of real estate situated in the 
vicinity of the lands of plaintiff on or adjacent | to Rhode 
Island Avenue are of an irregular shape, with | irregular 
frontages and irregular depths and certain of sa^id parcels 
are like the parcel of the plaintiff, known as 131/61, prac¬ 


tically all frontage, or practically no depth, and are not 
susceptible of taxation for any purpose by the per front 
foot rule of assessment, that is, assessment by the number 
of feet on which said pieces or parcels or lots of real estate 
abut on the street, and particularly are not susceptible of 


per front foot assessment for or because of i surfacing 
3 of the highway with asphalt, or other paving, or for 
the curbing along the line of said streets or high¬ 
ways. 

6. In accordance with the provisions of certain acts of 
Congress making appropriations for the District of Co¬ 
lumbia, there was surfaced by employees or agents of said 
District with a covering of. asphalt, and there! was laid 
curbing along the line of said asphalt paving in front of 
the said parcels of real estate heretofore described, namely, 
Parcel 131/41 and 131/61, said surfacing being done and 
performed prior to the 11th of December, 1920. There¬ 
after, and under date of December 11, 1920, as plaintiff is 
informed and believes, and therefore avers, there was as¬ 
sessed against Parcel 131/41 aforesaid, by the District of 


i 


i 
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Columbia, the sum of $324.20 for ; aving 100 feet of asphalt 
paving abutting on Rhode Island Avenue in front of plain¬ 
tiff’s said parcel of real estate, and $115.23 for 100 feet of 
curbing abutting said parcel of real estate of plaintiff, with 
interest at eight per cent per annum from December 11, 
1920. There was also assessed against plaintiff’s parcel 
Xo. 131/61 the sum of $284.24 for paving 95.59 feet of as¬ 
phalt paving abutting on Fifth Street, Northeast, and 
$125.20 for curbing of 95.59 feet abutting on said parcel of 
real estate aforesaid, with interest from December 11,1920. 
Said assessments were made under and by virtue of pre¬ 
tended authority contained in acts of Congress of August 
7, 1894, July 21, 1914 and September 1, 1916, commonly 
known as the Borland Amendments, without prior notice 
to plaintiff, or hearing, or opportunity to plaintiff to be 
heard and without inquiry of any sort whatsoever into 
whether or not thei paving or curbing of the roadway would 
increase the value of plaintiff’s property herein described, 
and if so, to what extent said paving or curbing would bene¬ 
fit said real estate or any other real estate in the District 
of Columbia, and without anv warrant or authority 
4 in law whatsoever. Plaintiff avers that said assess¬ 
ments are still carried upon the tax records of the 
District of Columbia. 

7. Plaintiff states and avers that the surfacing with as¬ 
phalt and curbing as hereinbefore described has been of no 
actual value to the real estate herein involved and that the 
surfacing thereof as aforesaid has been beneficial only in 
so far as it may have improved said roadway as a highway 
of travel between the cities of Washington and Baltimore 
nd other outlying communities to the District of Columbia, 
as to which, however, plaintiff states that the macadam 
roadbed, which existed prior to the laying of said asphalt 
roadbed, was equally as good and serviceable for such 
highway purposes so far as plaintiff’s real estate herein 
described is concerned, and that the asphalt paving and 
curbing was laid as a means of shortening and creating an 
automobile route from Washington to Baltimore for the 
public generally and that plaintiff derives no benefit there¬ 
from, save such as accrues to property owners in general 
in the District of Columbia, and that so far as concerns 
Parcel 131/61 herein described that the tax levy is confis¬ 
catory of said real estate. 
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8. Plaintiff states that it is advised by counsel, ajnd there¬ 
fore avers, that the levy of assessments upon its real estate 
herein described by the per front foot method of tax assess¬ 
ment is unconstitutional and void, that the samel deprives 
plaintiff of the equal protection of the law and that said 
assessments complained of constitute an attempt to take 
real estate without due process of law, without just com¬ 
pensation, and deny to plaintiff the protection afforded 
plaintiff by the Constitution of the United iStates. 

5 9. Plaintiff states that the assessments so at¬ 

tempted to be made by defendants constitute a cloud 
upon the title of plaintiff to said pracels of real estate, that 
the same affects the market value of said parcels of real 
estate and operate to prevent plaintiff making free sale and 
disposition of said property, or borrowing money on the 
security thereof, unless and until said cloud is removed. 
That the tax assessment records of said defendants do not 
on their face show the invalidity, and that plaintiff has no 
adequate and complete remedy at law. 

Wherefore, the premises considered, plaintiff ptays: 

First. That said assessments for the laying of said as¬ 
phalt paving and curbing upon the highways upon which 
plaintiff’s real estate abuts and which are levied against 
plaintiff’s said property, be declared invalid and void. 

Second. That the defendants be decreed and ordered to 
cancel the said alleged assessments on the tax records of 
the District of Columbia defendant, which said tax records 
are in their custody, and be enjoined pending these pro¬ 
ceedings, and perpetually thereafter, from making, setting 
up or claiming against the real estate herein described, any 
assessments on account of the laying of asphalt paving or 
curbing on Rhode Island Avenue or Fifth Street, North¬ 
east, and from referring to such assessments in any cer¬ 
tificate or certificates that may be hereafter issued by them 
in respect of said land. 

Third. That plaintiff may have such other anql further 
relief as to the Court may seem meet and proper. 

SELDEN B. DANIEL. 

I 

Secretary & Treasurer. 
THE RAILWAY TERMINAL WARE¬ 
HOUSE CO., INC., ; 

Plaintiff. 

C. H. MERILLAT, 

Attorney for Plaintiff. 

2-4868o 
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6 District of Columbia, ss: 

Seldon B. Daniel, being first duly sworn, deposes and 
says: That he is Secretary & Treasurer of the Railway 
Terminal Warehouse Company, the plaintiff herein, that he 
has been duly authorized by said company to subscribe to 
the bill filed in the above-entitled cause and to make this 
jurat thereto; that he has read the foregoing bill by him 
subscribed, knows the matters and contents thereof, that 
the matters therein stated of his own knowledge are true, 
and those stated upon information and belief he believes 
to be true. 

SELDEN B. DANIEL. 

Subscribed and sworn to before me this 11th day of Julv 
1927. 

[seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 


Answer. 

Filed August 3, 1927. 

****** * 

Come now the defendants, Proctor L. Dougherty, Sidney 
F. Taliaferro and William B. Ladue, Commissioners of the 
District of Columbia, and the District of Columbia, a muni¬ 
cipal corporation, and for answer to the bill of complaint 
filed herein, answering, say: 

1 and 2. They admit for the purposes of this proceeding 
the allegations of the first and second paragraphs of the 
bill. 

3. Answering the third paragraph, these defendants say 
that they are unable to either admit or deny that the 
7 plaintiff herein is the owner in its sole right of cer¬ 
tain lots situated on and adjacent to Rhode Island 
Avenue, Northeast, in the District of Columbia, and call 
for strict proof of said allegation should it become neces¬ 
sary and material herein. Further answering said para¬ 
graph, these defendants admit that parcels 131/41 and 
131/61 were at the time of the special assessments for 
paving hereinafter set forth assessed in the name of the 
plaintiff herein, and they also admit that the particular 
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location of said parcels and tlie frontages and dimensions 
thereof as in said paragraph set forth are substantially 
accurate. 

4. Answering the fourth paragraph of said;bill, these 
defendants admit that prior to the paving hereinafter men¬ 
tioned Rhode Island Avenue, Northeast, constituted a 
traveled roadway of the District of Columbia^ and that 
Fifth Street, Northeast, between Rhode Island Avenue and 
W Streets, Northeast, afforded a possible means of travel 
between W Street and Rhode Island Avenue. Further an¬ 
swering said paragraph, these defendants say that the road¬ 
way of Rhode Island Avenue abuting parcel l|31/41 was 
worn out and full of holes and depressions, and was unfit 
for travel, and that Fifth Street, Northeast, abutting parcel 
131/61 was an unimproved, dirt roadway, and that by rea¬ 
son of the great amount of travel over said i roadways, 
neither one of which afforded proper highway facilities 
for the traffic passing thereover, it became and was nec¬ 
essary to repave Rhode Island Avenue and to pave Fifth 
Street, which was done as hereinafter set forth. The de¬ 
fendants deny the allegations in said paragraph contained 
to the purport and effect that Rhode Island Avenue and 
Fifth Street, Northeast, prior to said repaving, and pav¬ 
ing afforded excellent highway facilities for the 
8 plaintiff’s said parcels of real estate, and they fur¬ 
ther deny the allegation in said paragraph to the 
effect that the roadway of Rhode Island Avenue,;Northeast, 
was the main highway between the Cities of Washington, 
1). C., and Baltimore, Maryland. 

f). Answering the fifth paragraph, defendants admit that 
the parcel of land designated as parcel 131/41 is of an 
irregular shape with a frontage of one hundred; (100) feet 
on Rhode Island Avenue, and that parcel known as 131/61 
is, likewise, of irregular shape, being practically a right 
angle triangle, with its perpendicular leg on Fifth Street, 
Northeast, and its base line (extending at right angles to 
Fifth Street) of a length of 43.06 feet, which said distance 
constitutes the greatest depth of said parcel 131/61, and 
from which said greatest depth the depth of,the parcel 
varies to a point of practically no depth. Further answer¬ 
ing said paragraph, these defendants say they are advised 
and believe, ::"d hence aver, that the remaining allegations 
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thereof are conclusions of law. not necessary to be answered 
by them. 

6. Answering the sixth paragraph of said bill, these de¬ 
fendants admit that in the year 1920 Ehode Island Avenue, 
Northeast, and Fifth Street, Northeast, were paved with 
asphalt and curbing set in said streets in front of the par¬ 
cels of real estate described as parcels 131/41 and 131/61. 
Thev further admit that certain special assessments for 
said paving were levied and assessed against said parcels 
of land as in said paragraph set forth, and say that said 
special assessments were made and levied under and by 
virtue of the Acts of Congress of August 7, 1894, July 21. 
1914 and September 1, 1916, the latter of which two said 
Acts are commonly known as the Borland Amendments, and 
these defendants aver that all and singular the proceed¬ 
ings in and about the making and levying of said 

9 special assessments were in strict accord with the 
terms and provisions of said Acts of Congress, con¬ 
stituting and being laws in full force and effect in the 
District of Columbia. Defendants admit that said special 
assessments are still carried upon the tax records of the 
District of Columbia and are unpaid. 

7. Answering the seventh paragraph of said bill, these 
defendants deny the allegation therein contained that the 
paving with asphalt, as herinbefore set forth, has been of 
no actual value to the real estate described in said bill, 
and deny that said paving has been beneficial only as the 
improvement of a highway between the Cities of Baltimore 
and Washington, and they also deny that the macadam 
roadway existing before the newly laid asphalt roadbed on 
Ehode Island Avenue was equally as good and serviceable 
for highway purposes as said asphalt pavement. Further 
answering said paragraph, these defendants say that the 
macadam roadway on Ehode Island Avenue was worn out 
and full of holes and depressions due to the very heavy 
traffic thereover, and that it became and was necessarv to 

7 V 

replace said macadam surfacing with a new, substantial 
and fixed form of paving, the said Ehode Island Avenue 
being an important highway of the District of Columbia 
established and maintained as such highway long prior to 
the said paving with asphalt. That Fifth Street, North¬ 
east, southwardly from said Ehode Island Avenue, existed 
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only as a dirt roadway, over which it was impossible to 
pass with safety in bad weather, and that th^ paving 
thereof, as hereinbefore set forth, was rendered necessary 
by reason of the development of the immediate neighbor¬ 
hood and in order to afford a means of ingress and egress 
from Rhode Island Avenue, and that the paving of said 
Fifth Street and Rhode Island Avenue was not un- 
10 dertaken and planned as the means of shortening 
the line of travel from the City of Washington to the 
City of Baltimore, but was undertaken and done with a view 
of and to benefit the parcels of land described as 131/41 
and 131/61, as well as all pieces and parcels of land in the 
immediate vicinity thereof. Further answering said para¬ 
graph, these defendants say that the allegations therein 
contained to the effect that the said assessment levied 
against parcel 131/61 is confiscatory is a conclusion of law, 
not necessary to be answered by them. 

8 and 9. Answering the eighth and ninth paragraphs of 
said bill, these defendants say that the allegation^ therein 
contained are conclusions of law, which they are advised 
and believe it is unnecessary for them to answer. | 

Further answering said bill, these defendants say that 
parcels 131/41 and 131/61 are situated in a section of the 
District of Columbia zoned as the Industrial District, and 
that it is necessary and important that said district be 
afforded adequate highway facilities, and fixed, firm and 
substantial pavements be laid therein, and that the laying 
of pavements of such type and character is greatly bene¬ 
ficial to all abutting properties, and enhances the value 
thereof, and that the market value of parcels 131/41 and 
131/61 was enhanced by the paving hereinbefore Set forth. 

And now having fully answered, these defendants pray 
that the bill be dismissed and that they be discharged hence 
with their costs. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, | 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

ROBT. L. WILLIAMS, 

Attorneys for Defendants. 
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11 District of Columbia, .s.s: 

Proctor L. Dougherty, Sidney F. Taliaferro and William 
B. Ladue, being first duly sworn, depose and say that they 
are the Commissioners of the District of Columbia; that 
they have read the foregoing answer by them subscribed 
as such Commissioners, and know the contents thereof; and 
that the matters and things set forth therein upon their 
personal knowledge are true, and those stated upon infor¬ 
mation and belief they believe to be true. 

PROCTOR L. DOUGHERTY. 

SIDNEY F. TALIAFERRO. 

W. B. LADUE. 

Subscribed and sworn to before me this 3rd day of 
August, 1927. 

[seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

Final Decree Cancelling Tax Assessments. 

Filed June 28,1928. 

******* 


This cause coming on for hearing upon the pleadings 
herein, the stipulation of counsel for the respective parties 
filed herein and the proofs adduced in open court and coun¬ 
sel for all parties having been heard, it is by the court this 
28th day of June, 1928, adjudged, ordered and decreed that 
the assessments for the laying of pavement and curbing 
in front of parcel 131/41 and parcel 131/61 on Rhode Is¬ 
land Avenue, Northeast, and Fifth Street, Northeast, re¬ 
spectively in front of parcels 131/41 and 131/61 aforesaid 
and carried on the tax records of the defendant District of 
Columbia as charges and liens against the land and prem¬ 
ises of the plaintiff situated in the District of Columbia and 
described for purposes of assessments and taxation 
12 as parcels 131/41 and 131/61, which said assessments 
appear upon said tax records in the name of the Rail¬ 
way Terminal Warehouse Company, Inc., be and the same 

herebv are declared null and void and of no effect. And it 
* 

is further adjudged, ordered and decreed that the District 
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of Columbia and the Commissioners thereof be and they 
hereby are perpetually enjoined and restrained from carry¬ 
ing the assessments aforesaid upon the tax records of 
defendant District of Columbia as charges or liens 
against the above-described land, or otherwise seeking 
to collect said assessments or any part thereof or from re¬ 
ferring thereto in any tax certificate or certificates that 
may be issued hereafter by said District of Columbia or its 
Commissioners or other officers, agents or employees of the 
District of Columbia, or any of them, in respect io the par¬ 
cels of land aforesaid, and it is further adjudged, ordered 
and decreed that plaintiff recover the taxable costs of this 
cause against the defendant District of Columbia. 


PEYTON GORDON, 

Justice. 


6/27/28 


Have read the above decree. 

F. H. STEPHENS, 

A tty. for Defs. 


From the foregoing decree the defendants note an appeal 
in open court. 

PEYTON GORDON, 

Associate 1 Justice. 


Memoranda. 

July 23, 1928.—Defendants’ Statement of Evidence filed. 
October 22, 1928.—Statement of Evidence by defendants, 
signed by Gordon, J. 

13 Assignment of Errors. 

Filed October 24, 1928. 

• • • • • • ! • 

Now come the defendants to the above entitled cause, by 
their counsel, and assign for error: I 

1. The action of the Court in entering a, decree in behalf 

of the plaintiff herein. I 

2. The action of the Court in holding invalid the assess¬ 
ments against the properties involved herein, made on ac¬ 
count of paving the roadway in front of said properties. 
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3. The action of the Court in holding invalid the assess¬ 
ments for laying curb in front of said properties. 

WILLIAM W. BRIDE, 

Corporation Counsel, 

F. H. STEPHENS, 

Assistant Corporation Counsel , 

Attys. for Defendants. 

Designation of Record. 

Filed October 24, 1928. 

****♦♦# 

The Clerk of the Court will please prepare a transcript 
of the record in the above entitled cause for the Court of 
Appeals, consisting of: 

1. The original bill filed herein. 

2. The answer. 

3. The statement of the evidence. 

4. The final decree and the appeal therefrom. 

5. The assignment of errors. 

6. This designation. 

WILLIAM W. BRIDE, 

Corporation Counsel, 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for Defendants. 

.14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause N p. 47204 in Equity wherein The 
Railway Terminal Warehouse Co. a corporation, is Plain¬ 
tiff, and Sidney F. Taliaferro, et al. Commissioners of the 
District of Columbia and the District of Columbia, a mu¬ 
nicipal corporation, are Defendants, as the same remains 
upon the files and of record in said Court. 





I 

THE RAILWAY TERMINAL WAREHOUSE CO. ! 13 

j 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of November, 1928. 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 

15 In the Supreme Court of the District of Columbia. 


Equity No. 47,204. 

i 

The Railway Terminal Warehouse Co., a Corporation, 

Plaintiff, j 

v. ! 

i 

Sidney F. Taliaferro, et ah, Defendant^. 

Statement of the Testimony. 

I 

Filed Oct. 22,1928. 

This cause coming on for hearing before the Honorable 
Peyton Gordon, Associate Justice of the Supreme Court of 
the District of Columbia, on the 7th day of June, 1928, and 
thereupon it was announced to the Court that tlie parties 
to the cause by their attorneys had entered into an agreed 
stipulation, which stipulation is as follows: 

“It is hereby stipulated and agreed by and between 
counsel for plaintiff and defendants that the following wit¬ 
nesses, if called, would testify to the following effect: 

Oliver Metzerott would testify that he had been a State 
Senator from Prince Georges County, Maryland, Which ad¬ 
joined the Rhode Island Avenue section of the Djistriet of 
Columbia, had business interests in the District of Colum¬ 
bia and lived on a farm in Prince Georges County. Rhode 
Island Avenue was very much the most direct route from 
the business section of Washington from Fourteenth and 
H Streets North and West to Baltimore and intervening 
towns. Witness in behalf of his constituents had advocated 
asphalting Rhode Island Avenue through to the:District 
line and Maryland had a plan which was being put in opera¬ 
tion for paving Rhode Island Avenue to the Baltimore 
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Boulevard, including viaducis to avoid the grade crossing 
at Hvattsville. The plan contemplated almost a 
16 straight extension of Rhode Island Avenue to the 
boulevard and was part of a general highway scheme 
for automobile and truck traffic between Washington and 
Baltimore. Maryland had provided the funds and the 
work was progressing. 

H. Winship Wheatley, a member of the District bar, 
would testifv that he had lived in Hvattsville since 1912, 
that Rhode Island Avenue extended was a greatly travelled 
highway that connected with the Baltimore Boulevard and 
was perhaps more desirable that any other route to travel 
from the northern business section of Washington than 
anv other. The town of Hvattsville was verv anxious to 

•> ft +> 

eliminate the grade crossing of the Baltimore and Ohio 
Railroad as there had been many deaths there. A com¬ 
mittee had been appointed, including himself, which had 
called on the governor in the interest of elimination of this 
grade crossing and of making a direct connection between 
Rhode Island Avenue and the boulevard without the neces¬ 
sity of a grade crossing until Baltimore City limits was 
reached. It would shorten somewhat the route between 
the two cities and make the Rhode Island Avenue-Baltimore 

Boulevard the best road between the two cities. Marvland 

* 

had provided an appropriation and they were now working 
on a viaduct. 

Harold E. Doyle would testify that he was vice-president 
and for fifteen vears in charge of the active real estate 


work of the Thomas J. Fisher Company, one of the largest 
realty corporations in the District. He was familiar with 
real estate conditions in the vicinity of the extension of 
Rhode Island Avenue. Prior to surfacing by asphalt he 
had travelled the road many times, having had property in 
Maryland. The road was a passable macadam road 
17 in fairly good condition. 

Lots along Rhode Island Avenue were not uniform 
in size, and had h very great irregularity of depth. He 
had travelled Rhode Island Avenue all one summer before 
the surfacing and remembered noticing the condition and 
that it was in fairly good shape and easily travelled. 

A map or plat of the property involved herein was placed 
in evidence and it was stipulated as to parcel 131/61 that it 
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abutted 95.59 feet on Fifth Street, X. E., between Rhode 
Island Avenue and W Street and that it ran froju a depth 
or point of one inch or less to a total depth of 43.06 feet, 
and that the rear line of said lot is 104.84 feet long. 
It was further stipulated that as to parcel 131/41 (hat it had 
a frontage of 100 feet on Rhode Island Avenue and ran 
back on the east line 113.40 feet on the west line to a depth 
of 186.64 feet, both lines going back to the roadway of the 
Metropolitan Branch of the Baltimore and Ohio R. R. 

It was further stipulated that as shown by the plat books 
the lots and parcels were of irregular shapes, |frontages 
and depths throughout the vicinity and area here involved 
and that the taxes in question had been levied by the front 
foot method. 

C. H. MERILLAT, 
Attorney for Plaintiff, 
AY. AY. BRIDE, | 

F. H. STEPHENS, 
Attorneys for Defendants.” 

Thereafter Harold E. Doyle, a witness of lawful age, 
being duly sworn, testified as follows,— 

18 That he is the vice-president of Thomas! J. Fisher 
and Company and in charge of the real estate busi¬ 
ness of that office: that he has been in the office thirty-five 
years and in charge about twenty; that lie is familiar with 
real estate values in the District and has frequently testi¬ 


fied as an expert for the United States, for the District of 
Columbia and for private parties: that he is familiar with 


real estate conditions on Rhode Island Avenue extended, 


from Eckington to the District line: that benefits resulting 
from surfacing with asphalt, roadways previously im¬ 


proved by dirt or macadam cannot be measured by the 
front foot method in any fairness to the owners; that on 


account of the irregularity in depth, there is no possibility 


of setting a fair per front foot assessment, if there is a 
benefit: that it is very questionable if there is |a benefit; 
that in changing from macadam to concrete, primarily the 
benefit is beyond, it is creating a surface to reach proper¬ 
ties beyond rather than the immediate property abutting, 
the artery was there before, the highway covlered with 
macadam, worn out by the heavy traffic and resurfaced to 




16 


SIDNEY F. TALIAFERRO, COM., EX AL., VS. 


take care of that; it is residential, and very frequently and 
in my own case I prefer macadam to concrete; the concrete 
would damage the property rather than benefit it; in this 
locality there was some general benefit in the whole sec¬ 
tion, but it would be hard to determine in any event and 
absolutely impossible to set a rate per front foot for irreg¬ 
ular depth lots, acreage and scattered properties; that he 
was familiar with that property prior to its asphalting and 
traveled it every day; that it would not be possible to meas¬ 
ure the increased value to the small triangular lot on 

19 Fifth Street by the front foot pro rata with other 
lots of different shape and depth: and would make 

the same answer as to parcel 131/41 on Rhode Island Ave¬ 
nue running back to the Metropolitan Branch of the Balti¬ 
more and Ohio right-of-way; the two lots show the irreg¬ 
ularity of the subdivision on Rhode Island Avenue which 
was opened after the subdivision was made, and therefore, 
cast irregularities in the ownership greater than some of 
the other highways. 

On cross examination the witness testified,— 

That Rhode Island Avenue was paved about 1920 and 
paved in sections, not all at one time: that it was being worn 
out by heavy traffic, was not in bad shape when it was 
changed, had breaks like other streets, but more than usual, 
and was perfectly passable: that he traveled it twice a day, 
morning and evening, and at all hours of the day or night: 
did not observe that the highway was being repaired, they 
are constantly repairing the streets, and detouring; that 
as a general proposition original paving of a highway does 
benefit the abutting property: that if the original paving 
is badly worn, and a modern, substantial paving is put 
down, there is a general benefit, a general benefit to abutt¬ 
ing property and property off the square, but it is reduced 
to such an extent that it is hard to determine, in some case 
it would be an objection; that there is little business done 
on Rhode Island Avenue, except the railroad, but a great 
deal of business at the railroad in the neighborhood of 
Fourth and Fifth Streets; in the neighborhood of Fourth 
and Fifth Streets there would be a benefit if it was used 
for heavy business, not retail stores, perhaps on the 

20 railroad, which would have access through a heavy, 
concrete road, would be better than the macadam 
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road; there was a bem fit throughout the wliol4 location, 
but not appreciably, as determined by the front loot meas¬ 
ure ; 

1 ‘ By Mr. Stephens: j 

Q. You concede there was a benefit, then, to th^ abutting 
property? A. There is a benefit throughout the whole 
location, but not appreciably, is my testimony,! as deter¬ 
mined by the front foot measure. 

The Court. Is that not contrary to what has; been the 
practice and accepted rule of assessing damages on the 
front foot basis of abutting property? 

Mr. Merillat. I do not know -whether your Honor is fami¬ 
liar with this rule in the Johnson case, which involved the 
small tract- 

The Court (Interposing). He seemed to have gotten be¬ 
yond that in his reply. As I understand him, petsons that 
live or own property on Rhode Island Avenue between 
Fourt and Fifth, according to his testimony, are not pro¬ 
perly assessed benefits by reason of the front foojt, because 
the advantage is not to them but it is to the people beyond. 

Mr. Merillat. Yes, sir, largely, as to the boulevard 
proposition. 

The Witness. That spreads the benefit around and it is 
impossible in my judgment to assess in a fair way by the 
front foot where the depth is so irregular. 

The Court. Suppose the depths are all of the same na¬ 
ture? According to your testimony the front foot 
21 assessment of benefits would not be the proper way 
to do it, anyhow, because it would benefit so many 
other people that the benefit to the property owner abutt¬ 
ing the boulevard would not be appreciable. Thfit is what 
I understood you to say. 

The Witness. That is, if I can go further. If we could 
determine there was a benefit by this, and there is some, 
and on that determin- how- much per front foot oh the ave¬ 
nue it was a benefit, how much just off the avenue, a block 
or two blocks, you could then determine by the front foot. 
I have testified frequently in condemnation cases where 
they were creating streets, widening streets, or opening 
an alley, and it is a convenient way to determine the bene¬ 
fit, if you make up your mind there is one, and how much it 
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is, by the abutting- front foot, but where we get an irregular 
depth, triangular-shaped lot, we do not determine it that 
way. We try to put it in a lump sum. 

By Mr. Stephens: 

Q. I understand that you concede that the abutting 
property is benefited ? A. To some extent off this highway, 
which is a thoroughfare and much traveled. 

Q. To what extent, of course, would be a matter of 
opinion, differing among different individuals? A. You 
can determine it on the estimate of the increased value, but 
a triangular lot would not be increased any more than the 
square lot, and yet it would have three or four times the 
frontage. 

Q. It depends a good deal upon the shape of the lot. 
Take this lot on Fourth Street: that is a triangular lot, 
with a large frontage. Was that benefited by the 
22 paving of Fourth Street ? A. There is a slight bene¬ 
fit to all the property. 

Q. That has a very much larger assessment, I think, 
according to the front foot, than the lot on Rhode Island 
Avenue, in proportion to the size of the property. A. If 
they use the same rate a front foot, yes, it must have. 

Q. The assessment in this case is by the front foot. A. I 
do not know anvthing about the assessments. 

Q. What I was directing your attention to was the fact 
that the lot on Fourth Street, which is a triangular lot, and 
the lot on Kliode Island Avenue was a four sided lot, ap¬ 
proximately a rectangle, but not quite, and that the assess¬ 
ment against the lot on Fourth Street would be very much 
larger in proportion, probably, to the value, and certainly 
as to area. A. Yes, sir, no question about that. 

Q. And as to the lot on Fourth Street, it would be dis¬ 
crimination against that lot? A. Yes, sir. 

Q. Can you say there was a discrimination against the 
lot on Rhode Island Avenue by assessing it by the front 
foot? A. There is a discrimination against that as against 
acreage property which would have a greater depth. 

Q. I am not comparing lots with acreage property, but 
comparing this lot with other lots that front on Rhode 
Island Avenue at approximately a right angle. A. If they 
were exactly the same shape, no. If all the lots were the 
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same in frontage and depth, you might arrive at a fair per 
front foot rate; otherwise not. 

Q. Does this lot on Rhode Island Avenue deviate 
23 so far from being a rectangular lot that the differ¬ 
ence is material '! A. It is not the usual l<j>t. T would 
say that it did differ too much, it is not square; none of 
the lines are parallel. 

Q. These lines running back from Rhode Island Avenue 
run very nearly at a right angle, do they not ? A- Approxi¬ 
mately so. They are not exactly so. 

Q. Then the difference between such .a lot ancj one where 
the lines met Rhode Island Avenue at right angles would 
be rather slight? A. Depending on the anglel The one 
joining where this slopes off, and would have the excess 
frontage, would pay for it. 

Q. Have you any idea what the excessive frontage would 
be? A. No, I did not study this case; I was subpoenaed 
here and knew nothing of it. ” 


In answer to the Court witness testified: 

If one of the lines of a lot runs parallel to the street is 
189 feet and the other side of the lot, at right angles to the 
street, is a little over 100 feet, that would be the irregular 
depth of that lot: if the wo< line is 180 feet jand of the 
other lots adjoining 125 feet, that irregularity would make 
the difference between that lot and other lots abutting the 
same street; on any irregular shaped lot you could average 
that depth and take the main line and make it even; there 
are hardly two lots on Rhode Island the same d^pth; there 
is a benefit to make either a macadam or a concrete road as 


distinguished from a dirt road, and the testimony is di¬ 
rected to the difference between a fair macadam road and 
repairing that by putting concrete on it. 


On cross examination witness testified: 

There is quite a bit of business on Fourth and 
24 Fifth Streets, which are zoned commercial, in con¬ 
nection with the railroad; the discrimination in front 
foot assessments is always against lots with shallow 
depths; for illustration, two lots each with 25 foot front, 
one 50 feet deep and one 100 feet deep, both pay the same 
assessment, although one lias twice the area of| the other, 
and the discrimination is against the shallow lpt and the 
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deeper lot has nothing to complain of, except that on any 
assessment they will naturally complain. 

Whereupon, Stewart J. Gass, a witness of lawful age, 
being duly sworn, testified on behalf of the defendants,— 

That he was the superintendent., of suburban roads of the 
District of Columbia and had been for about a year; that 
he had been assistant superintendent for about fifteen years, 
and has been with the District about twentv-five vears; 
that he is well acquainted with Rhode Island Avenue be¬ 
tween Fourth and Twelfth Streets; that this is paved with 
sheet asphalt, and was done eight or ten years ago, about 
1920; prior to this there was a water-bound macadam, in 
poor condition, quite badly worn out, and in constant need 
of repairs, extensive repairs: over objection as immaterial 
witness testified that it was economv to build a heavv road- 
way for the traffic which had become heavier since the ma- 
cadum pavement was replaced, and had become heavier 
before it was replaced, but not so heavy as now and the old 
macadam was not able to stand the traffic put on it. At 
this time Rhode Island Avenue beyond Twelfth Street was 
still a macadam roadway badly worn out and needing ex¬ 
tensive repairs: the main traffic from Washington to Balti¬ 
more went straight out Rhode Island Avenue through 
Mount Rainier and curved around through Cottage City 
over a bridge, but from down town Washington the 
25 bulk of it went through Bladensburg, around Fif¬ 
teenth and H Streets, Northeast, and others out 
Columbia Road to Hyattsville; the connecting Maryland 
Highway had not been completed at that time; there was a 
roadway through there but he thought it was not paved. 

This was all of the testimony taken at the hearing. 

This is the substance of all the evidence taken in the case. 

October 22, 1928. 

PEYTON GORDON 
Associate Justice, Supreme Court, D. C. 

o. k. 

C. H. MERILLAT, 

Atty for Plff. 

25Yj [Endorsed:] Supreme Court, D. C. Equity No. 

47204. The Railway Terminal Warehouse Company, 
a corporation, Plaintiff, vs. Sidney F. Taliaferro, et al., De- 
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fendants. Statement of (lie Testimony. William W. Bride, 
F. H. Stephens, Attorneys for Defendants, District Build¬ 
ing. | 

j 

26 Addition to Record per Stipulation of Counsel. 

Filed November 20, 1928. 

Court of Appeals, District of Columbia; 

No. 4868. 

Taliaferro et al. 
v. 

The Railway Terminal Wharehouse Company 

Stipulation for the Record. ! 

Now comes the parties to the above entitled cause, by 
their respective counsel, and agree that the attached plat 
shall be made part of the record in this cause. 

W. W. BRIDE, ! 

F. II. STEPHENS, 
Attorneys for Appellants. 

C. H. MERILLAT, 
Attorney for Appellee. 

27 [Endorsed:] No. 4868. Court of Appeals D. C. 
Taliaferro et al. v. Railway Terminal Warehouse Co. 

Stipulation making plat part of the record. Court of Ap¬ 
peals, District of Columbia. Filed Nov. 20, 1928; Henry 
W. Hodges, clerk. 


Endorsed on cover: District of Columbia Supreihe Court. 
No. 4868. Sidney F. Taliaferro, Proctor L. Doughjerty, and 
William B. Laude, Commissioners, &e., et al., appellants, vs. 


The Railway Terminal Warehouse Co., a corporation. 
Court of Appeals, District of Columbia. Filed Nov. 7, 


1928. Henry W. Hodges, clerk. 

i 


i 

! 


(5020) 








Z23-7<> 






































